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Mr. Chairman and members of the Panel. 

1. The U.S. measures are a clear example of a developed country member seeking to 
impose a unilateral standard on an activity of a developing country occurring outside 
the U.S. borders and render meaningless a multilateral effort that is indeed achieving 
astonishing results in protecting dolphins.  

2. A number of issues have been discussed during our meeting. I would like to focus on 
a few key points in my closing statement. 

I. Discrimination Claims 

3. Mexico’s discrimination claims under Article I:1 and Article III:4 of the GATT 1994 
and Article 2.1 of the TBT Agreement are at the core of Mexico’s case. 

4. As we have discussed, this is a classic example of de facto discrimination against a 
like product. The dolphin safe labeling measure has upset the balance of competitive 
opportunities for imports of Mexican tuna products in favor of like US origin tuna 
products and tuna products of other countries.   

5. Whether some small portion of Mexico’s production of tuna products could be 
eligible for the dolphin safe label is the not the applicable test under the WTO’s rules.  
The test is whether the measure has upset the balance of competitive opportunities.  
We have submitted prima facie evidence that Mexico’s high quality tuna products are 
excluded from the major distribution channels in the US, while US-origin tuna 
products and tuna products from other countries have open access to those channels. 

6. Further, we have demonstrated that the dolphin safe label has substantial value in the 
marketplace.  And when I say dolphin safe label, I mean a label that conveys that 
dolphins were not killed or seriously injured in the harvesting of the tuna in the can, 
which is what consumers believe it means. 

II. Impermissible Imposition of Extraterritorial Policies 

7. As we have heard from the US the past several days, it wants to make access to its 
market conditional on Mexico changing its fishing methods and/or fishing areas.  



 

 

This goes against fundamental principles underlying the WTO because it would take 
away the comparative advantage of the Mexican tuna industry. 

8. As Mexico has explained, different fishing methods require fishing in different areas, 
for different types of fish.  Mexico currently focuses on catching mature dolphin safe 
tuna near its coastline and in adjacent waters.  FAD fishing would require moving to a 
different fishing area and concentrating on catching lower value skipjack or less 
mature yellowfin.  FAD fishing would result in destructive bycatch of both immature 
tuna and non-target species including dolphins.  It is not economical or practical for 
vessels to shift back and forth from one system and region to another. 

9. Yesterday the US suggested Mexico should sell skipjack in the US market.  But other 
tuna products companies sell yellowfin tuna products as “premium” products in the 
US market.  Apparently the US thinks it is acceptable for the Mexican brands to be 
excluded from that premium market.   

10. Regarding the negative impact of FAD fishing on tuna stocks, the US says Mexico 
could just limit or suspend entirely fishing to preserve the fishery.  In other words, the 
US thinks that the Mexican fleet should substantially reduce its fishing – which 
would be the result if the entire Mexican fleet shifted to FAD fishing.  So when the 
US says the objective of the labeling measure is to stop dolphin sets, it seems to be 
saying that the Mexican industry should simply abandon tuna entirely.   

11. Fundamentally, the US is trying to force “choices” on the Mexican industry through 
its labeling measure.  That should not be permissible under the TBT Agreement. 

12. On the other hand, we also heard the US say yesterday that it is fine with Mexico 
continuing to set on dolphins for tuna to be sold in Mexico.  If the objective of the 
measure is to discourage setting on dolphins, we don’t understand how the US 
measure accomplishes that.  The only thing it accomplishes very well is to exclude 
Mexican tuna products from competing in the US market. 

III. Unilateral v. Multilateral 

 
13. One of the factors that makes this case unusual, and which highlights the egregious 

nature of the US measures, is there is already an extremely successful multilateral 
agreement that addresses the precise objective of the US labeling measure.  Under 
this agreement, dolphin deaths have already been reduced to a rate of 0.02% of the 
overall population-- which is well below what is considered acceptable under the US 
law that regulates the killing of marine mammals in fishing operations in US 
domestic waters.  (We reject the highly exaggerated US claims about unobserved 
mortalities and will submit in writing the reasons that backs Mexico’s position.) 

14. As we have explained in our written submission and during this hearing, the US has 
long agreed that the AIDCP was successful, and that alternative methods of fishing 
were highly destructive and undesirable.  It ratified the treaty and approved 
legislation to implement its international commitments.  We have shown you former 



 

 

Vice President Gore’s letter and court testimony from the then responsible US 
government official.  There is considerably more evidence available that the US 
government agreed with Mexico over an extended period.  Indeed, the US even 
changed its dolphin safe standard to match the AIDCP standard for a short time in 
2002, before court litigation led it to revert back to the original standard.   

15. Now the US is telling you that it is not satisfied with the AIDCP.  But it never came 
to the IATTC and asked to use the AIDCP structure to investigate dolphin 
populations in the ETP, or whether dolphin sets were causing stress to dolphins.  With 
regard to this issue, it has simply ignored the multilateral organization that the us 
played a leading role in establishing.   

16. Unilateral trade-related actions such as the dolphin safe labeling measures that have 
the objective of pressuring developing countries into conforming their behavior to the 
dictates of developed countries cannot be not tolerated under the WTO system.  Thus, 
this case is important not only to Mexico and the Mexican tuna industry, but also for 
the future operation of the WTO system.  Multilateral solutions – especially those that 
are as successful as the AIDCP – should not be ignored. 

*** 


