
 
 
 
 
 
 
 
 
 
 
 
 

UNITED STATES – MEASURES CONCERNING THE IMPORTATION, MARKETING AND SALE OF TUNA 
AND TUNA PRODUCTS 

 
(DS381) 

 
 
 
 
 
 
 
 
 

EXECUTIVE SUMMARY OF THE 
OPENING STATEMENT OF MEXICO 

AT THE FIRST MEETING WITH THE PANEL 
 
 
 

  
 
 
 
 
 
 
 
 
 

Geneva 
28 October 2010 

 



United States – Measures concerning the importation  Executive Summary of the Opening Statement of Mexico  
marketing and sale of tuna and tuna products (DS381) 28 October 2010 

1

I. Introduction 
 
1. The essence of this case concerns certain U.S. measures that prohibit the use of a “dolphin safe” 
label on imports of tuna products from Mexico notwithstanding that these products meet the definition of 
dolphin safe under the governing multilateral environmental agreement to which both Mexico and the 
United States are party. Accordingly, the goal of protecting dolphins in the Eastern Tropical Pacific (ETP) 
has long since been accomplished and the U.S. measures are no longer needed for that purpose because 
dolphins are now protected under a multilateral treaty.  
 
2. The application of a dolphin safe label to tuna products has significant commercial value in the 
United States market.  However, Mexican tuna products cannot benefit from that value. The U.S. 
measures are inconsistent with the fundamental obligations of non-discrimination and constitute an 
unnecessary obstacle to international trade that is inconsistent with the TBT Agreement. 

 
3. This dispute reflects an important concern to developing countries such as Mexico about the use 
by developed countries of non-tariff barriers to impede imports. 
 
II. Tuna Fishing In the Eastern Tropical Pacific 
 
4. Where the Mexican fleet fishes in the ETP, mature yellowfin tuna tend to swim underneath 
groups of dolphins.  In the 1950s and 1960s, the U.S. fishing fleet pioneered the method of circling herds 
of dolphins with purse seine nets.  Because mature yellowfin tuna are able to swim fast enough to swim 
with dolphins, tuna fishing by setting on dolphins produces a large catch of mature tuna, and there is very 
little bycatch of non-target sea life.   
 
5. Although Mexican fleet was already using some techniques to protect dolphins, multilateral 
efforts to reduce dolphin mortality in the ETP started with a non-binding international agreement known 
as the La Jolla Agreement (concluded in 1992). Recognizing that the formalization of the La Jolla 
Agreement into a legally binding instrument was the most effective way to normalize global trade in tuna, 
in 1995 Mexico, the United States and other countries concluded the Panama Declaration, agreeing that if 
the United States (i) amended U.S. laws on tuna imports to allow yellowfin tuna to be imported from 
countries participating in the IDCP, and (ii) changed its labeling definition of “dolphin safe” from a 
“method of capture” standard to the “non-mortality or serious injury” standard established under the 
Panama Declaration, they would then enter into a binding international agreement to enhance and 
continue long-term cooperative multilateral dolphin protection in the ETP.  Based on assurances from the 
United States, in 1998 the participating countries concluded the Agreement on International Dolphin 
Conservation Program (AIDCP), a binding agreement for dolphin conservation and overall ecosystem 
management in the ETP.  No other fishery in the world has ever adopted comparable techniques to protect 
dolphins or other bycatch.  

 
6. Prior to the multilateral efforts to protect dolphins, the U.S. fleet was estimated to be causing the 
deaths of over 100,000 dolphins per year.  Currently, the total mortality for all the fleets in the ETP is 
approximately 1,000 per year.  The available evidence indicates that at least the same amount or more 
dolphins are being killed outside the ETP in alternative fishing operations.  

 
7. The techniques used to protect dolphins in the ETP include backing down against the net and 
causing the edges of the nets to create a channel through which the dolphins may escape; using divers and 
personnel to assist the remaining dolphins; fitting the top portion of the purse-seine with a skirt of mesh 
that prevents dolphins from catching their beaks or heads in the net; and prohibiting fishing after sundown 
to ensure that dolphins within the net can be seen and safely removed. Importantly, every vessel 
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capable of setting purse-seine nets on dolphins has an independent observer on board to monitor 
whether any dolphin has been harmed and to ensure that all rules of the agreement are followed. 

 
8. Instead of incurring the costs and responsibilities that have been shouldered by the Mexican fleet, 
the U.S. fleet gradually abandoned the ETP and moved to unregulated fisheries farther west in the Pacific. 
   
9. Other methods used for catch tuna by other fleets in the ETP and in other fisheries include: (i) 
setting purse seine nets on logs or artificial Fish Aggregating Devices; (ii) setting purse seine nets on free-
swimming schools of tuna; (iii) long line fishing, and (iv) gillnets. These alternative methods result in 
highly destructive bycatch of non-target species, including dolphins. In 1996, then-Vice President Al 
Gore pointed out the deficiencies of other fishing methods highlighting the “unacceptably” bycatch of 
several species. Yet, the United States wants Mexico to change its fishing method to ones that are more 
environmentally damaging. The U.S. action is a clear example of a developed country member seeking to 
impose a unilateral standard on an activity of a developing country occurring outside U.S. borders.  

 
III. History of U.S. Restrictions on Imports of Mexican Tuna Products  
 
10. This is only the latest in a series of the restrictions that the United States has imposed on imports 
of Mexican tuna going back more than 20 years.  Over this period the United States has, through various 
means, denied meaningful access to Mexican tuna and tuna products to the U.S. market.   
 
11. During the 1980s and 1990s, the United States imposed a complete embargo on imports of 
Mexican tuna.  In 1991, Mexico initiated a GATT 1947 dispute settlement proceeding regarding that 
embargo, and the panel ruled in Mexico’s favor.  However, the United States did not lift the embargo on 
Mexico until 2000, when it acknowledged that Mexico had fulfilled its obligations under the AIDCP. 
Despite the United States commitment to changing its dolphin safe labeling regulation, political interests 
and the U.S. courts blocked the change in the technical regulation.  For the past 20 years Mexico has been 
extremely patient in working cooperatively with the United States by complying with all of the U.S.-
imposed conditions and waiting for the U.S. political and court procedures to be completed.  In the 
meantime, the Mexican industry has borne all the costs and burdens of implementing measures to ensure 
effective protection of dolphins in the ETP, and yet has been unable to benefit from the use of the dolphin 
safe label in the U.S. market.  Meanwhile, the United States has not even attempted to impose similar 
obligations on fleets fishing in other ocean areas; yet tuna from other fisheries is allowed to bear the 
dolphin safe label.  
 
12. By choosing to act unilaterally rather than multilaterally, the United States has undermined the 
very purpose of the AIDCP, which has been a very successful multilateral environmental agreement.  
Thus, the U.S. measures do not serve to enhance protection of dolphins and, to the contrary, increase 
adverse impact on the ecosystem. 

 
IV. The U.S. Measures 
 
13. The measures comprise the legislation, the regulations and the court decision referred to at 
paragraphs 121 to 135 of Mexico’s First Written Submission.  The focus of the U.S. measures is on large 
purse seine vessels. 
 
14. In all international fisheries, the greatest portion of tuna caught commercially is captured by large 
vessels using purse seine nets.  In Mexico’s case, approximately 95 percent of its annual tuna catch is 
from these large vessels.  On this point the United States argues that “one third” of the Mexican fleet is 
small vessels that do not set upon dolphins and can therefore qualify for the label.  In fact, this “one third” 
of Mexico’s fleet accounts for less than five percent of the annual catch. 
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15. Under the U.S. measures, for tuna products made from fish caught in the ETP by large vessels 
with purse seine nets there must be a certification that the tuna was not caught using the dolphin set 
method and that no dolphins have been killed or seriously injured during the set in which the tuna were 
caught, among other requirements.  This certification must be verified by an independent observer who 
was onboard the vessel during the voyage. This requirement disqualifies Mexican tuna products from 
using the dolphin safe label even though the tuna is caught in full compliance with the requirements of the 
AIDCP, and an independent observer certifies that no dolphins were harmed or injured in the specific set 
in which the tuna were caught.  

 
16. For tuna products produced from tuna caught in any other fishery by large vessels with purse 
seine nets, the dolphin safe label can be used if the captain of the vessel has signed a certification that “no 
purse seine net was intentionally deployed on or used to encircle dolphins during the particular voyage on 
which the tuna was harvested.”  This means that no certification is required regarding whether dolphins 
were killed or injured for fisheries outside the ETP.  Therefore, it does not matter to the dolphin safe 
designation if dolphins were killed or injured, as long as it is certified that the dolphin set method was not 
used.  The captains’ certifications are unverifiable, since there is no requirement for certifications by 
independent observers. 

 
17. There is an obvious contradiction in the U.S. approach to the issues in this dispute.  The United 
States, with Mexico and other countries, concluded the AIDCP to make tuna fishing in the ETP dolphin 
safe.  Today dolphin mortality in the ETP is only a tiny fraction of what it was two decades ago.  But the 
United States now disregards this international success and the multilateral process it helped create.  It 
continues to prevent Mexican tuna products from being labeled dolphin safe. 

 
V. The U.S. Measures Are Discriminatory in Violation of Articles I and III of the GATT 1994 

and Article 2.1 of the TBT Agreement  
 
18. Mexico’s principal claims concern the discriminatory nature of the U.S. measures. In this 
regard, the United States cites the unadopted 1991 GATT panel report, claiming that it ruled on 
this issue already.  However, at the time of that dispute, imports from Mexico were subject to a 
complete embargo, and therefore there was no evidence pertaining to the de facto discriminatory 
effect of the labeling measures in the U.S. market.  Mexico have that evidence now. In the U.S. 
market for tuna products, a dolphin safe label is commercially valuable.  Mexico has submitted evidence 
regarding the necessity of a dolphin safe label to market Mexican tuna products through the major 
distribution channels, and the value to the Mexican tuna industry of being able to affix the label to its tuna 
products.  This was confirmed by the then U.S. Assistant Secretary of State for Oceans and International 
Environment in a statement submitted to the U.S. court. He recognized that, without the dolphin safe 
label, the ability of fishermen to sell tuna in the U.S. market is severely curtailed.   
 
19. Mexico has a comparative advantage in fishing for tuna because mature yellowfin are found near 
the Mexican coastline and adjacent waters. The large size of these tuna significantly increases the 
efficiency of capture and processing.  Furthermore, Mexican yellowfin tuna products are superior, in 
terms of taste and quality, to products made from most other tuna species.  Therefore, the Mexican tuna 
industry has clear economic and quality advantages over its competitors.  Notwithstanding this 
comparative advantage, Mexican tuna products are excluded from the major distribution channels in the 
U.S. market. 
 
20. The U.S. measures discriminate de facto against Mexican tuna products. De facto discrimination 
occurs because of the economic and other circumstances related to certain products and the application of 
a government measure in those circumstances.  This type of discrimination tilts the balance of competitive 
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opportunities against the imported products. In this dispute, the U.S. measures discriminate against 
Mexican tuna products because the Mexican fleet fishes for tuna using dolphin sets and therefore its tuna 
products are prohibited from having the label while the fleets of other countries, including the United 
States, fish using other methods and therefore are permitted to use the label. Thus, the U.S. measure is 
attempting to pressure Mexico to make the choice between fishing grounds and methods in order to be 
eligible for a dolphin safe label.  

 
21. The main distinguishing facts between this dispute and the many de facto discrimination findings 
that have been made is that the measure in question relates to the production process methods underlying 
the product rather than relating directly to the product and that the label is necessary to access the 
principal distribution channels.   

 
22. The same observations apply to Mexico’s de facto most-favoured-nation discrimination claims 
under GATT Article I:1 and Article 2.1 of the TBT Agreement when the treatment accorded to Mexican 
tuna products is compared to that accorded to tuna products from other countries. 

 
23. The United States’ narrow interpretation of these non-discrimination provisions would allow 
developed country Members to structure their internal measures so as to unilaterally impose their 
regulations on other WTO Members, in particular developing country Members. One of the stated 
objectives of the challenged measure is to encourage fishing fleets such as those of Mexico to 
change their fishing practices. 

 
24. In fact, the United States actually imposes more liberal conditions for the use of the labeling 
standard in all fisheries other than the ETP because, in those other fisheries, no certification is required 
that no dolphin were killed or seriously injured and independent observers are not required.  This further 
magnifies the discrimination against Mexican tuna products because costs that must be incurred by the 
Mexican fleet do not have to be incurred by the fleets of other countries.   

 
25. The United States suggests that to be eligible for a dolphin safe label the Mexican fleet could use 
different fishing methods, minimizing the cost and ignoring the implication of switching to alternative 
fishing methods, such as: (i) huge adverse environmental implications and (ii) financial costs.  

 
26. The United States also argues that Mexico is a net importer of tuna products, that Mexico could 
not export to the United States, and therefore cannot be discriminated against.  This ignores the fact that 
the yellowfin tuna caught by Mexico in the ETP is a high-quality tuna that could attract a premium price 
in the U.S. market and therefore make exports to the U.S. market commercially attractive. 

 
27. Mexico has presented prima facie evidence that Mexican tuna products are excluded from the 
major distribution channels in the United States because of the prohibition against using the dolphin safe 
label, while the tuna products of the United States and other countries are allowed to use the label and 
therefore are not excluded from those channels.  That is sufficient for the panel to conclude that the U.S. 
measures do not provide national and MFN treatment.  

 
VI. The U.S. Measures Are Inconsistent WITH the TBT Agreement 
 
28. The U.S. tuna measures are mandatory within the meaning of the TBT Agreement.  The U.S. 
measures make it unlawful to include on the label of any tuna product offered for sale the term “dolphin 
safe” or any analogous term or symbol if the product contains tuna harvested in the ETP by a vessel 
fishing with the dolphin set method, even when the international standards of the AIDCP have been met.   
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29. In EC - Asbestos, the Appellate Body determined that product characteristics may be prescribed 
or imposed in either a positive or a negative form. The dolphin safe labeling rules meet the latter criterion 
and therefore are mandatory. The situation is similar to that addressed by the Appellate Body in EC – 
Sardines. However, the situation in this dispute is more extreme than in EC –Sardines because if the label 
is not used, tuna products are largely excluded from the U.S. market.  For these reasons, Mexico’s 
approach is consistent with that of the Appellate Body in Asbestos and Sardines.  

 
A. The U.S. Measures Are Inconsistent With TBT Article 2.2 

 
30. The U.S. tuna measures do not fulfill the objective of ensuring the consumers are not misled or 
deceived about whether tuna products contain tuna that was caught by a method that adversely affects 
dolphins, because they allow tuna products to be labeled as dolphin safe even if they contain tuna from 
fishing sets in which dolphins were killed or injured, when the tuna was caught anywhere outside the 
ETP.  Most consumers would expect the term dolphin safe to mean that no dolphins were killed or injured 
in harvesting the tuna, but the label does not mean that for tuna caught outside the ETP. The U.S. 
measures therefore mislead consumers. This is demonstrated by a recent national poll conducted by a 
highly regarded polling firm. The poll indicated that 48% of the public believes that dolphin safe means 
no dolphins were injured or killed in the course of capturing the tuna (AIDCP standard), 22% believes it 
means there is no dolphin meat in the can, and only 12% believe it means dolphins were not encircled and 
then released in the capture of the tuna (U.S. standard).  
 
31. Moreover, the U.S. measures encourage fishing fleets to use techniques that are not necessarily 
safe for dolphins.  There are substantial dolphin mortality rates associated with those alternative methods. 
Some of the evidence comes from the U.S. government itself. It is well established that dolphins are 
regularly killed in gillnets, both in U.S. waters and elsewhere. Plainly dolphins are at risk all over the 
world, from a variety of different fishing methods. In truth, the ETP is the fishery where dolphins are best 
protected.     
 
32. Thus, the U.S. measures have the effect of disadvantaging Mexican tuna products and the 
Mexican industry, which the United States agrees is in full compliance with the AIDCP, while allowing 
tuna products from many other countries to be misleadingly labeled dolphin safe even if dolphins were 
killed in the sets in which the tuna was caught. Thus, the U.S. measures are more trade restrictive than 
necessary to accompany the stated objectives.  If the objective is to encourage fishing methods that do not 
cause adverse effects to dolphins the AIDCP standard would accomplish the U.S. goal in a less restrictive 
manner.  Indeed, the U.S. government long agreed.  It was the court decision that prevented the United 
States from implementing its multilateral commitments. 
 

B. The U.S. Measures Are Inconsistent with TBT Article 2.4 
 
33. Mexico has shown that there is an international standard defining the term dolphin safe, 
established through the AIDCP.  The United States is a founding member of the AIDCP and agreed to 
that standard.  Yet the United States ultimately failed to base its own domestic standard on the 
international standard to which it has agreed.  Accordingly, the U.S. measures are inconsistent with 
Article 2.4 of the TBT Agreement. 
 
VII. Conclusions 
 
34. From the facts of this dispute and the evidence provided by Mexico it is clear that the tuna 
measures maintained and adopted by the United States discriminate against Mexican exports of tuna 
products.  The measures modify the conditions of competition, and do not fulfill a legitimate objective.   


